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Statements of Questions Presenced 

1) The question is whether the evidence wus sufficient 
prove che corporate existence of Hundley Ford, Inc. 

2) The question is whether the evidence was sufficient 
prove the ownershio of the eutomobile by Handley Ford, Inc. 

3) The quescion is whether che evidence was sufficient co 
prove non-consent on the port of Handley Ford, Inc. to the 
use of the vehicle in question. 

4) The question is whether che inscructions of the Court 


were so unintelligible and confusing us to orevent any reason- 


able resolution of the issues presented to the jury. 


* This case has not been previously sefore this Court. 
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yee se RK Ae a Re A AH ene! 


I. The evidence was insufficient co support 
eases ge Soho 6 So Soo 6 6 4 5 5 


(a) Tne ware tescimony of «a used car nanager 
cf Handley Ford, Inc. thet Handley Ford, 
Inc. is a body corporate is not proof of 
its corporate existence. 


The testimony cf a used car manager of 

Handley Ford, Inc. that Handley had the 
automooile on its lot, is not proof of 

ownership in Hendley. 


The bare testimony cf a used cer manager 

c£ Handley Ford, Inc. chat he, nor anyone 
else, so far us he knew, curing the period 
Feoruary 22, 1567 to March 27, 1367, gave 
.ermission to anyone to take the automobile 
from Handley's lot, is insufficient to 
orove that Blyther did not have permission 
to use the automobile in question. 


The instruction of the Court that one element 
of the offense of “unauthorized use" is that 
the stolen automobile was driven for the de- 
fendant's own use or use or profit, followed by 
another statement that it was not necessary for 
the government to prove that the motor vehicle 
was used for the defendunt's own use or profit, 
are contradictory and misleading. . 
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Juxriscictional. Statenent 


This is an apreal frerla juez.ent of convicticn and 


sentence by tre Unitec States Ristrict Court for the 


District of Colunbia on June 2, 1°66. This Court has 


jurisdiction of the sopeal pursuant to 2 U. S$. c. 12¢1. 


References and Rulings 


Statenent of the Case 

This is an appeal from a conviction of the Appellant 
(hereinafter referrec to as Blythber) of the offense of Un- 
authorized Use of Vehicles (22 D. c. Code, Sect. 2204). 

Charles Gottlieb was the first witness called by the 
government. _He testified that he was eaployec by the 
Handley Ford Corporation, a body corporate as a used car 
manager anc hac been so employes for three years. (Tr. 25). 

Be testified that in February and March, 1°67, that 
Handley Ford had a 1960 Convertible Thunderbird, and re- 
ferring to his notes, gave its serial nuinber as OY73Y14431. 
(Tr. 25, 26). In February, 1°67, the car was kept at 
Bandley's usec car lot at 6322 Georgia Avenue, N. W., 
Washington, D. C., which lot was without barriers or guards. 
(Tr. 26). 

On February 22, 1¢67, Handley intended to place a sticker 


on the car as a special for George Washington's Birthday sale 


and it was noticed that the car was inissing. The next time 
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car was seen by Fenéley was March 
(Ire 27). 

During the period February 22, 1667, to March 27, 1757, 
Gottlieb, nor anyone else,se far as ha knew, gave no per- 
mission to Blyther, nor anyene els, to renove the car froa 
Eandley's lot. (Tr. 

The car was reported as a loss to the police by another 
usec car manager (Tr. 30), ane within a Gay or two prior to 
the loss, five salesmen haé been working on the lot. (Tr. 31). 

Two officers, assigned to the Sixth Precinct, were on 
car patrol duty between the houns of mi@night ane eight 
O'clock A. M., the morning of March 27, 1667. (tr. 32). 


They first observee the 1°60 white Thunderhiré near Kansas 


anc Missouri Avenues passing through a ree ligkt. (Tr. 42). 


The car was later inspecteé and found to contain the sane 
serial numher testified to by Gottlieb. (Tr. 34). They 
gave chase for the car, and at one point Curing the chase, 
spotlighted the Griver iéentified later as Blyther, but 
Saw no passengers (Tr. 35, 36, 57). Thereafter, after 
further chase, they found the car in an alley with the 
keys in the car anc the motor running. (fr. 37). And, as 
they drove to the car, they okserveé Blyther Semeins near- 


by with a baby in his arms. (Tr. 5€). Inside the car, they 
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ac bahbv clanors. Subsequently, 
fingerprint lifted from the portable raéio was found 
2 ane the inspection of the car, two 
officers went to a nearby building wheres thav foune Blyther 
and nace an arrest. 
Blyther, ané€ supporting witnesses, Cisclosed by their 
testinony, that Blvther, with several of his chiléxen, 


visited in LaPlata, Marylané, the dav ane svening of March 


26, 1°57. (fr. Upon their return to Washing- 


ton at about 11:30 P. M., Blyther, with his chiléren, 
koarded a bus which they rode as passengers to their home. 


(Tr. ©2, 93). 


22 D. c. Section 2294. Unauthorized Use of Vehicles. 
ee citthorizer Use of Vehicles 


Any person who, without the consent of the owner shail tcke, 
use, operate, or remove, or cause to be taken, used, operated, 
or removed from 4 gerege, stable, or other Suilding, or from 
any place or locality on a public or private highway, perk, 
parkway, street, lot, field, inclosure, or lees an auto- 
mobile or motor vehicie, ene operate or drive or ceuse the 
same to be operated or driven for his own profit, use, or 
purpose shall be punished by a fine not moans one thou- 
sand dollars or imprisonment not exceeding five yeers, or 
soth such fine and imprisonment. (Mar. 3, 1201 ch. $54 


§526b, es added Feb. 3, 1913, 37 Stat. 656, ch. 23 §1.) 


Statement of Points 
The evidence was insufficient to Support a conviction. 
(a) The bare testimony of a used car manager of 
Handley Ford, Inc. that Handley Ford, Inc. is « body corporate 
is not proof of its corporate existence. 
(9) The testimony of a used car manager of Handley 
Ford, Inc. that Handley kad the automobile on its lot, is not 


proof of ownership in Hendley. 


(c) The sare testimony of a used car manager 
Handley Ford, Inc. thet he, nor snyone else, so far 


knew, during the period Februery 22, 1267 to March 27, 1367, 


gave permission to anyone to take the automobile from Hendley's 


lot, is insufficient to prove that Blyther did not have per- 


mission to use the automobile in question. 

II. The instruction of che Court that one element of the 
offense of “unauthorized use" is that the stolen automobile 
was driven for the defendant's own use or use or profit, 
followed by another statement that it was not necessary for 
the government to orove that the motor vehicle was used for 


the defendant's own use or profit, are contradictory and 


misleading. 


Summary of Argument 


l. Proof of the corporate existence of Handley Ford, 
Inc. offered through the testimony of a used car manager of 
Handley is insufficient. While corporate existence may be 
oeroved by parol evidence, it must be shown that the witness 
had a familiarity with the fact to be proven, i-e., the fact 
of corporate existence. The failure of the government to 


show such familiarity is fatal to its case. 


2. The testimony of « used cur manager that a 
Thunderbird was missing from the Hendley med car 
is without barricrs and guards, :s not sufficient to prove 
ownership cf the cer in Handley end cherefore, noc base 
for a finding of guilt on the part of Blyther. 

3. The testimony of a used car manager that ne did not 
give enyone permission to remove the cer from the lot for 
the period February 22, 135€7 to Merch 27, 1267, end so far 
és he knew, no one elise Gid, is insufficient to prove non- 
consent, especielly when Handley had at least énother used 
Car Manager and five sclesmen working on the lot. 

4. The Court instructed the jury that one of the dements 
of the offense is that the automobile wes driven or caused 
to be driven for the defendant's (Biyther) own use, or profit. 
Following this instruction the Court stated eae "Ie is not 
necessary for the government to prove that it was used for 


the defendant's own use or profit or for any length of time 


in this case. Since 'use” is an essential element of the 


offense, it was mislcading to instruct that "use" must be 
oroven, and thereafter to instruct that it was necessary. 
These two statements contained in the Court's instructions 
ere so contradictory that the jury could not resolve the 


issue of "use" before it. 


&RGUMENT 
Preliminary Stetement 


The burden was upon the government to prove Blyther was 


guilty oeyond = reasonable doubt. This burden applies to 


every element cf the offense charged. It is submitted thet 
this burden was not met in thet the government failed to 
prove that (1) Handley Ford was s body corporete; (2) Hendley 
Ford, or anyone else, ownea the vehicle in question; and 

(3) Biyther did not have permission to use the said vehicle. 
At the very best, the evidence was sketchy, unconvincing 

and inadequate to prove a crime agzinst Blyther, whose very 
life und freedom is «t stake in this case. 

The government should and must be required to present the 
best evidence of the elements of the crime charged, and if 
it fails to do so, or fuils to explain away its failure, 
then, a judgment of acquittal should be made. 

This case is illustrative of this point, as the government 
did not offer credible evidence of the elements set forth 
above, and failed to explain away its omission. The span of 
life is too brief to allow it to be taken away by evidence 
so brief and without orobative value as offered in this case. 


All of the foregoing is more fully set out hereinafter. 


The evidence. wes insufficient to suoport ¢ conviction. 

(¢) Phe testimony of one of the asec cer me 

of Handle Inc. 
corporste is not oroof of its corporzte existence. 

The indictment charged Blyther with the unauthorized 
use of an automobile cwned py Hendley Ford,’ Inec., = body 
corporete. The only evidence bearing upon this issue was 
the testimony of Cherles Gottlies, = used = mencger for 
Hendley Ford. He wes usked@ the following questions end geve 
the following =2nswers: 

"Q. Whet is your occupetion? 

A. A used cer maneger for Hendley Ford Corp. 
Q. Is that @ body corporetion? 
A. Yes, it is." (TR25) 

This testimony does not meet the test of proof of 
corporute existence provided for in Bimbo v. United States, 
65 App. D. C. 246, 62 F.2d §52 (1936). The court, citing 
with cpprovel state cuses cited therein, said proof mey be 
by (1) charter, (2) certificate of incorporction (3)license 


to do business (4) ritificetion or recognition of elleged 


corporation by an act of the legisletcure, or (5) dy parol 


evidence. 


In this c.se, no proof such us described cbove (1) 
through (4) was offered. Only the purol testimony of = 
used cur mioncger wes used to srove corporete existence. But 
the testimony of « used car menager fells short of the re- 
quired proof, us Bimsc, supre requires IPLOOL spy) 
perol evidence of en officer or other person acquainted with 
the fect." No officer having testified, nor eny evidence 
elicited with respect to Gottlieb's familicrity with the 
corporation, the proof must feil. See also Bord v. United 


Stetes, 76 App. D. C. 205, 133 F.2d 313 (1942). 


(>) The testimony of = used car mamzger of Handle 
Ford, Inc. thct Hendley hed the cutomobile on its lot, 


1s not oroof of ownership in Hendley. 


A simple statement by i used car manager, whom was 
not the only used car manuger, that Hendley had a 1960 
Thunderbird, containing a certuin serial number, for which 
number he referred to notes, on its unbarricaded, unguarded 
lot, is not evidence upon which the government should be 
permitted to rely to prove ownership. Especiélly does this 
hold when evidence of this nature is readily availcble to 
it to prove ownership beyond a reusonable doubt. : 

The government could have easily offered, if such 


evidence existed, a title to the car in question; or it 


could heve called a responsible officer to testify as to how 
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the cer wes ecquired «nd produced Hundley's recerds to 
support his cesctimcny. 
The failure of the government to preduce such evidence, 


readily available c c couses one to pause and wonder 


whether Hendley owned the cer in question, or whether ic wes 


content to rely upon such inconciusive evidence. 
Proof of cwnership beyond = reasonable doubt is 
required like other elements of the offense. Dixon v. 


United States, 115 Ap D. C. 275, 252 F.2d 765 (1561); 


Dickson v. United St_tes, 226 A.2d 364 (D. Cc. App. 1967). 


perkcc February 
cake the autoro- 
bile fro: Hanélev's lot, is insufficient to prove that 


Blyther cic not have ner vission “co use the avtomobils 
—_—_ 7 ee ee HO FIL LS 
2A Guestion. 
“gain, a siwls statenent by a use’ car lanegex, 
who was net the only use¢e car wNager, nox the only nerson 


iy 


authorized to, varnuit the use o: Bancleyv's cars, if tha car 
was, in fact, Fanéley's, is not sufficient to mrove lack of 
permission. The utter lack of its prohative value is ¢exon- 
stratec hy the shsence of any evicence showing that he sade 
any investigation to ceternine whether any of th2 other 
stlesnen, of which there are known to be at least five, 


cernittec anyone to use the car. 


Further, the car was parkeé upon an unbarricadec 
L 


ane unguarceé lot upon which any person coule have ¢riven 


His car on to park ox abhancon the car. The latter is not 
unlikely for the car, Plleyjecly usec without perwission, 
was seven years ol¢ at the tiae of tho allegec unauthor- 
izec use of it. 

The failure of the govermient to prove lack of 
permission hy crecirl2 evidence fron a xesponsitle officer 
of Fandley, as it faileé to €o on the issues of corporate 


existence and ownership, anc to call on a usec car manager 
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co prove these f_cts, Lecds to the conclusion cthzt such 


evidence wus uneveiling. And in such = eese es this, 


where «. life is .t stuke, such skeletzl evidence should 


net be permittcd to se used es 2 sword te tcke it cway. 
Lack cf permission «r nen-consenc, like corporate 
existence end ownershio must be proven beyond = reusonable 


doubt. A feilure to so prove is fital to the government's 


cese. Johnson v. United States, 121 App. D.C. 15, 347 


F.2d 603, (1965). 


II. The instruction of the Court that one element of the 
offense of “uncuthorized use" is thet the stolen cuto- 
mobile wes driven for the defendent's own use or profit 
followed by enother statement that it was not necessury 
for the government to preve th.t the motor vehicle wes 
used for the defendent's own use or profit cere contra- 
dictory =nd mislecding. 


A defendunt is entitled to = clear instruction from 
the Court as to exch of the elements cf the offense with 
which he is charged. Mills v. United States, 97 App. D. C. 
i31, 228 F.2d 645 (1955). 

In this case, the Court recited the elements of the 
offense of “uneuthorized use" and correctly stated that one 
cf the elements of the cffense is thet the defendent must 


have used the stolen vehicle for his own use or profit. 


Immediutely fcllowing the recitation of the elements, the 
Court st_ted in contrudieticn to his previous statement that 
it wos not necessiry for the government to prove thit the 
motor vehicle wis used for the defendant's use. 

The two stztements could have only confused and misled 
the jury es cne fcllowed the cther. The jury could not 
resclve from the two statements whether use was en essential 
clement of the offense or nct. Since use by the defendent 
for his own use cr orofit is en essential element of the 


offense, end the jury was improperly instructed cn this 


element, the instructions were erroneous. Jackson v. United 


Stctes, 121 App. D. C. 160, 348 F.2d 772 (1565); Mills v. 


United Stetes supre. 


CONCLUSION 
It is, therefore, respectfully submitted that this Court 
reverse the judgment of ccnviction entered below, «und direct 


the entry cf « judgment of ecquittal. 


Respectfully submitted, 


Donald Cefaretti, Jr. 

1825 K Street, N. W. #707 

Weshington, D. C. 20006 
Attorney for Appellant 


